WS 315 T gr
: ITYTT (@11 1) BT Hraferd, DY SR Y, -
: AT TTSSl 99, Aradt SR, ORites o Uy, :
: SAIGTATST, SEHRTEIG— 380015 :

S

BISel §&IT : File No ¢ V2(24)34lAhd-IIII2016-17/Appe%go ﬁf@zéf

G 3l AT WA :Order-In-Appeal No.: AHM-EXCUS-003-APP-228-16-17
fesiie Date : 30.01.2017 W oY = arie Date of lssue_é}ﬁ'\ I}
A SR YRt (rdiet-) gRT aIRe |
Passed by Shri Uma Shanker Commissioner (Appeals-l)Ahmedabad

T ST, T SIS Yo, NEHIRIG-| AT ERT S e
AT | ICRICE A gior

Arising out of Order-in-Original: 85/RefICex/APB/2016Date: 18.02.2016 Issued by:
Assistant Commissioner, Central Excise, Din: Gandhinagar, A’bad-lil.

¥ edieed ¢d wRiaE @1 99 vd uar
Name & Address of the Appellant & Respondent

M/s. Sopariwala Exports Pvt. Ltd.

PIE AT 39 T MW W ST AT BT £ T 98 T AR B Ry gRefy Hy
Y TG HETH ABRY BT oIt AT GRIEToT A4S IR HY G 3 |

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

WIRT HRBR BT GARIET0T S5

Revision application to Government of India :

(1) o= Sued gop JRFEE, 1994 I ORT ST R w@e T AW & aR F
TAIRT GRT Bl SU—GRT & Yo TRgd & Siavia THENT SIS R i, AR WO,
fac wamer, <roa fMmn, el Wi, Sew €9 wew, "aw A 9 R ¢ 110001 @Y
I ST TIRY |

(0 A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

() AR e @ wif B AeR o R R DREn % R SR T o R
#7 f5l 9USMTR § qEN 4USHIR & A o I gU AR ¥, 1 Reel) WverR O wveR
= T [ BrRE # a7 R avemR # @ Ao Byl & R g8 e

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(@) R & 9Te% el g ar wRw ¥ Frife we w o e & Rfmr § swa e
BT Aol TR ST Yob b R & AMel § O WRT & 957 e W a7 wew F iR
gl

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

(M IR ger &1 PIIE BT R ARG @ IR (e @ g @) fafa R T
el B | -

(C) In case of goods exported outside India export to Nepal or Bhut:

T —
e AT,
switigat;

duty. S
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w 2 .
g oif SaTeT B SuTET Yo @ T @ g off $3d afee A Bl T § &R
Y oSy o 9 ORT Ud FRM & e Smgd, s @ §R1 UIRG 9 W W A1
are ¥ R SRR (F.2) 1998 4T 100 ERT Fgaw fBY Y & |
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.

(1) =g Saed gep (endie) e, 2001 & Fram o & oo fafaflde yus s
su—g § @1 wiaar ¥, U0 oMy @ wRy et UG Refe § 99 9 & WRR qe-anew v
A ATy @ A—al ufydl @ Wi SRIg endee fhar WA =ifel | SWed Wl Wil 8. &l
Uy & il ORI 35-§ ¥ PuiRa & @ qaE & g9 & W SRIR—6 AT B U
AT g1 =R |

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) RRSH emeT & &l Sl Her XFH TH ARG BUY Il S99 BH 8 A Wad 200/ —
O T @ ST SR OTEl o YohH U WG W SATET § al 1000/~ B B A @

IR
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.

AT e, DT S Yoo U AT} SUCHy IR & gl it —

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) S SeTET Yo SR, 1944 BN ERT 35— 90l /35—F B S
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(@) afioRor Aot O wdiE el g 9 YD, S Swed Yoh 79 Hamey
el =araTRiEmRer @ RN difdeT I wiie b 3. IR &, 7F, 78 foell &1 ud

(a)  the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(@) SafaRed aRess 2 (1) & ¥ 9a0 SgER S SFcrdr B e, WA B AT AT
3, DI TG Yoh T4 dare} el =i (Riee) @ uem & qfoe,
JEeTaTE # ali-20, W AT FIRYCH HFTSUS, HETOl TN, EHGIEIE—380016.

(b)  To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

() @ SweT Tod (i) Frmaeh, 2001 @ ORT 6 & Sferia yod Y-8 # FriRa
fopy e srfielr =Rt @5 ¥ i & faveg onfiat fby M ey @ AR wftwt wfed
e SaTe YEP WY A, WISl B AR AR T TA A I 5 ARG A SHH FA & I8
FIT 1000 /— W For erfY | STEf Seurq Gob B ART, @Il BV AN SR ST TAT AT
HUT 5 oG AL 50 TG qH & A WUY 5000/~ WK AT BRI | STEl SG Yob Bl AL,
TS W AT SR AT T ST WU 50 R AT SEE A&l § 98l WYY 10000 /— B
Aot SR | 9 BT TEE WRER © W ¥ Y@fed §6 gY@ W | Hey @ Wi | I8
T 99 WM & frdl Wit adefe &3 & d% @7 e & 8

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 @nd@éﬁ‘g{!ﬂ'ﬁ?@jﬁp{mmpanied against
(one which at least should be accompanied by a fee of Rs.1 ,{,OQQE?R;;S‘,O‘QQ'II’-‘“‘a.nd Rs.10,000/-
where amount of duty / penalty / demand / refund is upto & Lac{/ﬁl;lgé/c f65QfLac7and above 50 Lac
respectively in the form of crossed bank draft in favour of Assit. Régi'é‘far off g}’}branch of any

¥'\x BN s ‘ ;,", :
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) IR 39 IRT F P Y AR B GAAT Sy & A TP A ANSA B FAQ BN B YA TG
T ¥ fFr o wiey 39 @ed @ B g¢ A 5 R wh ont @ gw & fau guRefy  endiehm
SRR BT T S A DG WHR Pl UH G fpar 5w €|

In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) oTaTers Yo SR 1970 T WREW B IR & sitria FeiRa fey srgaR
o SiET A HE ey guiRefy fofa wer & ey § W T @ T 9 W
%.6.50 U BT TITAT Y e eI BT Ay |

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-l item of
the court fee Act, 1975 as amended. , :

(5) 57 SR IR WEl B FEE e g FEE 9 oiR Al sa i fhar S §
mw,mwwwwmﬂmm(mmm, 1982 #
I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)maﬁ,mmawwmmmwmmmﬁmamﬁ
R e o sifaferae, 1avy #Y URT 39T F JiaeTa Red I (TEAT-?) TRATATT 02808y AT
TEAT ) ReAiT: 06.0¢ 08y ST T ey AT, 133y HTURT ¢3 & 3iaeta QAT o oY AL T
zré%,aymﬁﬁm@méqﬁ-mmmaﬁmﬁ%,aeﬁﬁ?wm%mmﬁmm
Ifare & Uil 50 08 T A ARF T8
Wmewwma;m“ﬁwmmaw”ﬁﬁmﬁm%

(i) arT 11 f & sigeta Puie &

(i  Werde orar A o A TET

i) derde s Pl & BEE 6 & siada & WA

— 3T qere U T 5 U & wTatne Red (&, 2) iR, 2014 & 3T § T Tt areltelir iR &
FeT Rrareer Tt i vd 3relier Y AL ARl g

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

() amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

Sprovided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) ,svan%.ﬁr%ﬁwﬁwwﬁxww%wwaﬁawmgwmmﬁmﬁaﬁﬂﬁwhmﬂw
35 10% ST ¢ S 7 et aus Rt g 7 508 & 10% S{oTaeT TR A 1 el

(6)() In view of above, an appeal against this order shall lie befone—’th'e~»~'|1ribunél on

ST g oy

payment of 10% of the duty demanded where duty or duty and penal ;y,(aneliﬁfdiggute, or
penalty, where penalty alone is in dispute.” IS e N

)
[+ 289
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ORDER-IN-APPEAL

M/s. Sopariwala Exports Private Limited, Himmatnagar Vijapaur Road,
Opposite Apsara Hotel, Highway Road, At Lalpur, Post Savgadh, Taluka Himmatnagar,
District Sabarkantha, Gujarat- 388001 [for short - ‘appellant’] has filed this appeal against OIO
No. 85/Ref/CEX/APB/2016 dated 18.2.2016, passed by the Assistant Commissioner,
Central Excise, Gandhinagar Division, Ahmedabad-III Commissionerate [for short - ‘refund

sanctioning authority’].

>

2. The facts briefly are that a case was booked by the Central Excise Preventive
wing of Ahmedabad-IIT Commissionerate, against M/s. Borsad Tobacco Company Private
Limited, At Village Lalpur, At Post Savgadh, Himmatnagar-Vijapur Highway, Tal.
Himmatnagar, Dist. Sabarkantha. Consequent to investigations, two show cause notices
were issued [a] dated 25.4.2008, proposing confiscation of seized goods, imposition of
penalty, etc.; and [b] dated 28.4.2010 [corrigendum dated 11.1.2013] demanding Central Excise
duty, proposing penalty, etc., alleging that M/s. Borsad, had manufactured and vcleared
branded manufactured chewing tobacco falling under chapter sub-heading 24039910 of
CETA, 1985, under the brand name of ‘4fzal Brand Smuff Tobacco’, without payment of
Central Excise Duty. Both these notices, inter alia, proposed penalty on the appellant

under Rule 26 of the Central Excise Rules, 2002.

3. These notices were adjudicated vide OIO Nos. 76/Commissioner/2008 dated
30.12.2008 and , AHM-CEX-003-Commr-013-13 dated 7.3.2013, wherein penalty of Rs.
9.00.000/- was imposed on the appellant, under Rule 26 of the Central Excise Rules, 2002.

Against both the OIOs, appeals were filed before the Hon’ble Tribunal, who vide its order
Nos. A/10749-10755/WZB/AHD/2013 dated 10.6.2013 and  A/10827-
10833/WZB/AHD/2013 dated 11.7.2013, remanded the matter to the adjudicating authority
with certain directions. In the meantime, the appellant filed a refund claim on 8.9.2015
seeking refund of Rs. 70,00,000/- which they had deposited during the course of

investigation.

4, The aforementioned refund claim was rejected vide the impugned OIO dated
18.2.2016 on the grounds that it was premature. It is against this rejection, that the present
appeal has been filed. The following grounds have been raised in the appeal:

o that once an adjudication order is set aside by the appellate authority and
relegated to the stage of denovo adjudication, no liability of duty, fine or
penalty lies on the appellant;

« the amount deposited during the course of investigation, does not form part of
duty paid or payable;

o no Government dues are pending against the"appellantigﬂig]ghg%}gendenCy of

the notice does not lead to an inference that the duey a1rgfp§nd1-iig§/@-;}\
IndisSiries [2094(306) ELT
522], Nelco [2002(144) ELT 56]. of G NG9

e that they would like to rely on the case of Supr?/o
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5. Personal hearing in the matter was held on 09.01.2017. Shri Hardik P Modh,
Advocate, appeared on behalf of the appellant and reiterated the arguments made in the
grounds of appeal and submitted copy of citations in respect of Supreme Industries Limited,
ibid, Jain and Company [2013(298)ELT 575], Raghu Exports [2008(229)ELT 655] and Raymond
Limited [2014(300)ELT 523].

6. ] have gone through the facts of the case, the grounds of appeal and the oral

averments, raised during the course of personal hearing.

7. I find that the primary issue to be decided in the appeal is whether the amount
paid during the course of investigation, can be refunded more so when the adjudication

order has been remanded to the adjudicating authority for denovo consideration.

8. The appellant in the appeal memorandum has also enclosed the copy of a letter
dated 20.11.2007, addressed to the Superintendent, Central Excise (Preventive),

Ahmedabad-III, wherein it was intimated as follows:

“WWe hereby pay the amount of Rs. 70,00,000/- (Rupees seventy lacs only) as DEPOSIT as
duty liability, if any arisen, during the course of investigation in the case of MJs.
Sopariwala Exports Private Limited, vide challan no. 01/2007-08 dated 20.11.2007, vide
cheque no. 228473 of Bank of Baroda, Borsad.

The aforesaid amount is deposited subject to the final outcome of the legal
observation/legal proceedings.”

9. I further find that the Hon’ble CESTAT, vide order Nos. A/10749-
10755/WZB/AHD/2013 dated 10.6.2013 and A/10827-10833/WZB/AHD/2013 dated
11.7.2013, directed the adjudicating authority to retest the samples as per the request of the

appellant(s) and thereafter decide the issue of classification. It is learnt, that till date no

denovo adjudication order has been issued in respect of the said two show cause notices.

10. The refund sanctioning authority has rejected the refund on the grounds that the
amount paid during the investigation becomes refundable, only when the proceedings are
concluded and it is held that no government dues are pending against the applicant; that in
the absence of any speaking order to such an effect, it cannot be held that the amount paid
by them during the investigation is refundable to them; that as the matter is yet to be
decided by the adjudicating authority, the refund claim cannot be entertained at this stage,

since it is pre-mature.

11. The appellant has relied upon certain case laws, as is mentioned supra. I find
that with the enactment of the Finance Act (No.2), 2014 on 06.08.2014, Section 35F of the
Central Excise Act, 1944 was substituted with new scction to prescribe mandatory pre-

deposit as a percentage of the duty demanded where duty demanded ismqg szhere
Y,

NERT (AR, 15
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duty demanded and penalty levied, are in dispute. Consequent to this amendment, the
Board vide its clarification issued vide F. No. F. No. 390/Budget/1/2012-JC dated

16.9.2014, in respect of the amount paid during the course of investigation, has clarified as

follows:

12
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3. Payment made during investigation:

3.1 Payment made during the course of investigation or audit, prior to the date on which
appeal is filed, to the extent of 7.5% or 10%, subject to the limit of Rs 10 crores, can be
considered to be deposit made towards fulfillment of stipulation under Section 35F of the
Central Excise Act, 1944 or Section 129E of the Customs Act, 1962. Any shortfall from the
amount stipulated under these sections shall have to be paid before filing of appeal before the
appellate authority. As a corollary, amounts paid over and above the amounis stipulated
under Section 35 F of the Central Excise Act, 1944 or Section 129E of the Customs Act,
1962, shall not be treated as deposit under the said sections.

3.2 Since the amount paid during investigation/audit takes the colour of deposit under Section
35F of the Central Excise Act, 1944 or Section 129E of the Customs Act, 1962 only when the
appeul is filed, the date of filing of appeal shall be deemed to be the date of deposit made in

terms of the said sections.
[emphasis supplied]

Now it is in this backdrop that I would like to discuss the case law relied upon

by the appellant:

Supreme Industries [2014(306) ELT 522] and Nelco [2002(144) ELT 56]. The Hon’ble
Tribunal in the case of M/s. Supreme Industries, by relying on the case of M/s. Nelco, held
that in case of remand. Revenue is not entitled to hold on to the amount deposited by the
assessee during the course of investigation as pre-deposit. On going through the case law
of M/s. NELCO, it is amply clear that the Hon’ble High Court of Bombay in the said case
was dealing with a matter of pre-deposit under Section 35 F of the Central Excise Act and
not in respect of an amount deposited during Investigation. Further, with the changed
scenario, consequent to the amendment in Section 35F, ibid, and the clarification issued by
the Board, the amount claimed as refund by the appellant is not an amount deposited as pre-
“deposit. Hence, the case laws is not applicable to the present dispute, at hand.

Jain and Company [2013(298)ELT 575]. In this case the Principal Bench of the Hon’ble
Tribunal held that the amount deposited during investigation proceedings cannot be retained
when the demand is yet to be confirmed.

Raghu Exports [2008(229)ELT 655]. The Hon’ble High Court of Punjab and Haryana, in
this case ordered refund of amount deposited during search and seizure albeit with a
condition that the appellant will keep immovable property , which is free from any
encumbrance as security to meet any further demand of revenue.

In view of the order of the High Court. supra, wherein refund was ordered in of an
amount deposited during investigation on the grounds that the assessee will provide
an immovable property as security to meet any future demand, - the order of the
Tribunal in the case of Jain and Companv granting refund w1thout any such
security, stands distinguished.

Raymond Limited [2014(300)ELT 523]. The refund was allowed in respect of the
amount paid during investigation as the show cause notice issued was not finalized.
However, the case has not attained finality since the departmental appeal has
already been admitted in the Hon’ble High Court of Bombay with the following
question of law:

(@) Whether the amount voluntarily deposited during the COZ@/TIT‘V@ST@IOH
against the duty short paid on account of gross zmdervaluatzofl an?l’s/u}-yj.a-ﬁsstq}z ofh,
actual transaction value can be ordered to be refi mded/ f hgf the Ks'hg% c
i
)
)
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notice for rejecting the nominal value and re-determination of appropriate
assessable value is yet to be adjudicated.

This case law stands distinguished as in this case, show cause notice has already been

issued and it has already undergone one round of litigation.

13. Further, I do not find that the amount was deposited by the appellant under any
coercion nor do I find that the Hon’ble CESTAT, which had remanded the matter for
denovo adjudication, thought it fit to direct the department to refund the said amount. In
view of the foregoing, I find that the refund claim filed by the appellant is premature and
therefore, I do not find any plausible reason to interfere with the order of the refund
sanctioning authority. 3
14. Even otherwise, the Hon’ble Supreme Court of India in the case of UOI v/s
M/s. Make My Trip, in SLP(C) 28215/2016, has against the order of the Hon’ble High
Court of Delhi, which had held that the payment made by M/s. Make My Trip was not voluniary

and had further ordered DGCEI to refund the amounts, has passed the following order:

As an interim measure, it is directed that there shall be stay of the operation of the
impugned judgment. However, the adjudication against the respondents shall continue,
but no coercive steps shall be taken against them. Needless to say, the process of
adjudication shall commence within three weeks hence and the respondents shall
cooperate with the process of adjudication. In case the respondents succeed, they shall be
entitled to refund with interest.

In view of the foregoing, the appeal is rejected as the refund filed by the appellant is
premature and the impugned OIO is upheld.

15.  3rerRal gRT ot T aTs el @ WUERT SRR aieh § R Ser T
15. The appeal filed by the appellant stands disposed of in above terms.

Date: 3 0/01/2017.

Attested @

(Vinod LyKose)
Superintendent (Appeal-I)
Central Excise, Ahmedabad.
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By RPAD.
To,

M/s. Sopariwala Exports Private Limited,
Himmatnagar Vijapaur Road,

Opposite Apsara Hotel, Highway Road,
At Lalpur, Post Savgadh,

Taluka Himmatnagar,

District Sabarkantha,

Gujarat- 388001

Copy to:-
1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-III
3. The Additional Commissioner (System), Central Excise, Ahmedabad-III
4. The Deputy/Assistant Commissioner, Central Excise, Gandhinagar Division,

Ahmedabad-11I.
1+ 5~ Guard file.

6. P.A




