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374)caaf vi ,Rat at 7r gi rt
Name & Address of the Appellant & Respondent

Mis. Sopariwala Exports Pvt. Ltd.

al{ anf ga arts am?gr ariihs argra aar ? Rt ag sm?gt # ufa zqenfenf fa
sag ·Ty #er 3rf@rt at 3fl zq "TRTa-TOT 3lWR ~ cBx~ % I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

d l hr gTlrvr 3rdaa :
Revision application to Government of India :

(1) a4tr sra zge 3re)fu, 1994 c/5l" tTRT 3iafa Rh4 sag mg ii # a
qarr arr cBl" '3""9"-tTRT cfi ~~~ cfi 3@1IB grleru 3r4ea 'sra fra, ad a5T,
fctm ½?lle>i.!l, m fcr:rr.r, atsft ifhr, a laa, ir mrf, { fact : 110001 cBl"
al ft afez y

(i) A revision application lies to the . Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 0 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) zufr c#l" mE1 cfi l=f11=@ if urs hf zrf arar fa»et '+jO,sjJl!x <:rr aRT cblx'<Sll4
if <TT fcoxfr '+JO-sllll'< ~ ~ 'l-JU-Sllll'< if +TT&!" ~ \Jfm ~ wt if, <TT fcoxfr ·l-JO-Sllll'< IT qver
'cfIB c16 fcoxfr cblx'<Sll4 if <:rr fcoxfr ·l-J0-s1J1Ix 1f m +TT&J" al ufazur # hr g{ st 1

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(g) na are fa#hz zurrt PJ;qfR!a +TT&!" ~ <:rr +TT&!" cfi RlPll-lf0 1 if~~
~ +TT&!" ~ \:lttl I Gcan #a Re art \iTT '+fffif k are f@vat rz ur qr # Pl ;qfRI a
2r
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India .

. 1

·1!.II.,

(c)



.. 2 ....
ti" 3ITfl11 '3tqlct'1 c#I" '3tqlct'1 ~ cB"·~ cB" @"q ull" ~~ +,R:f c#I" ~ % 3Tlx
~~ufl" ~ cfRf -qct ~ cB" 5,ct 1~cB 3WJ'ftf , am cB" m 1frttcr err x=r=l<l tR m
Eflq 'rf fclm~ (.=f.2) 199s cfRf 109 m f.1,gcfd fcpq ~ m 1
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3tqlct'1 ~ (3flfrc;r) PllP-llc!e>1"1, 2001 cB" ~ 9 cB" 3Wm fclPlR:t:c w:f?f ~
~-a if err mwrr , hf 3me a #R 3res fi WJTcp ~ cfr.=r llffi cB" 'lfrm ~-3lrnl ~
3flfrc;r 3lrnT ctr 'cIT-cIT mwIT rr Ufrd 3mr4a f@hut urr alRgy Ur# re1 gar g. cpT

j'l-cll~~~ cB" 3Wh=r eTRT 35-~ if frrellfu, l:!fl" * :f@R mad # mer €lsr-6 arc #t uR
4ft et a1Reg1

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) R[q37raga # arr ui vivaa v car qt z maa stat qt 2oo/­
#ha q77al at ug sit ri viaa ya Gara a vznrar mm 10001- ctr~ :f@R ctr
GT I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

#tar z[can, #tu salad yen a tara r9lat; =mrznf@raw # ,R r8G­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~ '3tql<:Fi ~ 3ffl"lfli , 1944 ctr tlRf 35- uo~/35-~ cB" 3@T@:-.
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) affaa qeeuia if@rw mai zrca, at sari res vi ear
3n418)1 nnf@rau at f@gs feat de cit • 3. 3. • g, { fact at ga
(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,

. R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(~) '3crnfc;iRsla 4Rt8ct 2 (1) en if ~~ cB" m ctr 3flfrc;r, ~ * ~ if ft
yen, a1 gr< ca vi hara r@tr =nrznf@err (Rec) at ufa &it1 9fen,
\:3-1$l-Jc\l~lc\ if aTT-20, .:q_~ $lffctccl cbl-CJl'3°-s, irmofr '.-J"TR, \:3-1$'-lc\l~lc\-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~ '3tqlc\'1 ~ (3flfrc;r) Pllll-Jlc!e1"i, 2001 ctr eTRT 6 cB" 3@T@ w:f?f ~.-~-3 if~
fag rywr 3r9lat4 nn@ea0i at nu{ 3rat # f@sg 3r4ta fag Tg arr?gr ctr ar uRaji fed
"Gi1TT '3c'4N ~ ctr l=fi.T, 6lfTGi" ctr "l-li1T 3ii aura TIT uifa 6u; 5 C1fflf m ~ qn:r %- cf6i
~ 1ooo/ - ~ ~ 61111 I "Gi1TT sqra zyca t "l-JTlT , 6lfTGi" ctr l=fi1T 3TTx ~ Tflff ~
~ 5 C1fflf m· 50 C1fflf cTcfi "ITT m ~ 5000/- ~ ~ 61111 I "Gi1TT '3c'4N ~ ctr "l-JTlT ,
6lfTGi" ctr l=fi1T 3TTx <rfl1TllT Tflff ~ ~ 50 "cl"mf m ~ \i'lllGf %- cf6i ~ 10000/- LfITT=f
~M- 1 c#r ~ +ti51llcb '1fGJfe1'1 cB" T a arf@ha a yrs # a ffltT ctr ~ 1 ~~~~ * fct>"m "f@@ fl 14Gi Pleb af5f * ~ ctr~ cpf m

The appeal to the Appellate Tribunal shall be filed in quadR!Rlic.ate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 ad{sffalfbe}accompanied against
(one which at least should be accompanied by a fee of Rs.1,,0Jl8./:;;:,.,R,~,.~--;QQQJ.::;a,nd Rs.10,000/­
where amount of duty / penalty / demand / refund is upto 5 Lac1,/5 ,li:ac-fo";.Z5'09La'&:ar,ld above 50 Lac
respectively in the form of crossed bank draft in favour ot jsett. Rat#lar o?]ranch of any
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·1rz1liq yea 37fen~u 1970 zqer izit@ra c!5l"~-1 a# siafa ferffa fag 3I
a 3ma« zr pe mar qnfenf fufu qf@eat a or2a i a r@la al va IR u
~.6.50 tm° cBT 1rzarcrl ye Rea cur st a,Reg I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) za ail iif@ mmrcai at Rialaar frn:r:rr c#l" 3it ft ezm 3naff fhu uer &
it ft zyca, ala Ula ca vi hara arfl#tu nrzuf@raw (raff@f@) frrlli,, 1982

~ t I
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tmr rca, hcrzr sera rea vi tars sr4)hr nf@rawr (fl=aa) a sa~~m-a=rmii'
ac4hr3en sragf@fer, &&gg Rt arr 39 ah3inf fa-#ta(aiczn.) 3f@Gr 2&g(&y ##r

.:,

iczr 39)Rais: &.,sy sitG Rafla 3f@fun, &&y Rt arrcs a 3iaiiraaa at sfanfr
re?,arr fGfaa Rr a{ qa-«if?rsr acr 3rfRarf ?k,erf zrerr #3iaiasar frsrrart
3rhf@azr rfgrar#lswz a 3rf@rat
a4r3en gra caaaa3iaifamar faravraiifer gnf?

.:, .:,

(i) trm11~~~~~

(ii) hz sm #t tift' 'JJf mm ufil'
(iii) am&z sa f1ma4h a fRra 6 a 3iafr er +HT

3rt arf zrzfzarra,au fa#tr (@i. 2) 3f@0f6, 2014 a 3carkqffas# 3r4l4hrff@art a
m=ra=r~~~mt 3itfra <ITTWJ:. aiffem-r1
For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.Q8.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) sr srar#uf3rflr 7fawramar s< areas 3rzar ercaz &11s faafa tatm-r f.1>Q"JN~wen
~ 10% a_praraT tR' 3ITT'~~ q0s fcl afa pt asavsa10% a_praraT tR" cfi'r~Hlcncft ~I

(6)(i) In view of above, an appeal against this order shall lie before-tg;<p;~ci.bunal on
payment of 10% of the duty demanded where duty or duty and p1m~taliedrlJJ_i~.Rute, or
penalty, where penalty alone 1s m dispute." .~~.,,- ,.-,c_r;,::-.,. ~<<_G\\
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ORDER-IN-APPEAL

V2(24)34/AHD-III/2016-17/Appeal-I

0

Mis. Sopariwala Exports Private Limited, Himmatnagar Vijapaur Road,

Opposite Apsara Hotel, Highway Road, At Lalpur, Post Savgadh, Taluka Himmatnagar,

District Sabarkantha, Gujarat- 388001 [for short - 'appellant'] has filed this appeal against OIO

No. 85/Ref/CEX/APB/2016 dated 18.2.2016, passed by the Assistant Commissioner,

Central Excise, Gandhinagar Division, Ahmedabad-III Commissionerate [for short - 'refund

sanctioning authority'].

2. The facts briefly are that a case was booked by the Central Excise Preventive

wing of Ahmedabad-III Commissionerate, against M/s. Borsad Tobacco Company Private

Limited, At Village Lalpur, At Post Savgadh, Himmatnagar-Vijapur Highway, Tal.

Himmatnagar, Dist. Sabarkantha. Consequent to investigations, two show cause notices

were issued [a] dated 25.4.2008, proposing confiscation of seized goods, imposition of

penalty, etc.; and [b] dated 28.4.2010 [corrigendum dated 11.1.2013] demanding Central Excise

duty, proposing penalty, etc., alleging that M/s. Borsad, had manufactured and cleared

branded manufactured chewing tobacco falling under chapter sub-heading 24039910 of

CETA, 1985, under the brand name of 'Afzal Brand Smuff Tobacco', without payment of

Central Excise Duty. Both these notices, inter alia, proposed penalty on the appellant

under Rule 26 of the Central Excise Rules, 2002.

Nos. All 0749-1075 5/WZB/AHD/2013 dated 10.6.2013 and A/10827­
0

3. These notices were adjudicated vide OIO Nos. 76/Commissioner/2008 dated

30.12.2008 and ,AHM-CEX-003-Commr-013-13 dated 7.3.2013, wherein penalty of Rs.

9,00,000/- was imposed on the appellant under Rule 26 of the Central Excise Rules, 2002.

Against both the OIOs, appeals were filed before the Hon'ble Tribunal, who vide its order

10833/WZB/AHD/2013 dated 11.7.2013, remanded the matter to the adjudicating authority

with certain directions. In the meantime, the appellant filed a refund claim on 8.9.2015

seeking refund of Rs. 70,00,000/- which they had deposited during the course of

investigation.

4. The aforementioned refund claim was rejected vide the impugned OIO dated

18.2.2016 on the grounds that it was premature. It is against this rejection, that the present

appeal has been filed. The following grounds have been raised in the appeal:

• that once an adjudication order is set aside by the appellate authority and
relegated to the stage of denovo adjudication, no liability of duty, fine or
penalty lies on the appellant;

e the amount deposited during the course of investigation, does not form part of
duty paid or payable;

• no Government dues are pending against theappellant;-th@t,the,pendency of
1 . d . b.c~ -.iii~:~ ~t1e notice oes not lead to an inference that the dues ar&pendiri;@i

• that they would like to rely on the case of SupreG/~fgclt1Stg·r.:.~e.:_s·,,,. [2014(2'06) ELT
522], Neice [2002(144) ELT 56]. , :. i'(·/ ~~~w J\,~;~t

#?:, ' a
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V2(24)34/AHD-III/2016-17/Appeal-I

5. Personal hearing in the matter was held on 09.01.2017. Shri Hardik P Modh,

Advocate, appeared on behalf of the appellant and reiterated the arguments made in the

grounds of appeal and submitted copy of citations in respect of Supreme Industries Limited,

ibid, Jain and Company [2013298)ELT 575], Raghu Exports [2008229)ELT 655] and Raymond

Limited [2014(300)ELT 523].

6. I have gone through the facts of the case, the grounds of appeal and the oral

averments, raised during the course of personal hearing.

7. I find that the primary issue to be decided in the appeal is whether the amount

paid during the course of investigation, can be refunded more so when the adjudication

order has been remanded to the adjudicating authority for denovo consideration.

8. The appellant in the appeal memorandum has also enclosed the copy of a letter

dated 20.11.2007, addressed to the Superintendent, Central Excise (Preventive),

Ahmedabad-III, wherein it was intimated as follows:

"We herebypay the amount ofRs. 70,00,000/- (Rupees seventy lacs only) as DEPOSIT as
duty liability, if any arisen, during the course of investigation in the case of Mis.
Sopariwala Exports Private Limited, vide challan no. 01/2007-08 dated 20.11.2007, vide
cheque no. 228473 ofBank ofBaroda, Borsad.

The aforesaid amount is deposited subject to the final outcome of the legal
observation/legalp1:oceedings. "

9. I further find that the Hon'ble CESTAT, vide order Nos. A/10749­

10755/WZB/AHD/2013 dated 10.6.2013 and A/10827-10833/WZB/AHD/2013 dated

11.7.2013, directed the adjudicating authority to retest the samples as per the request of the

appellant(s) and thereafter decide the issue of classification. It is learnt, that till date no

denovo adjudication order has been issued in respect of the said two show cause notices.

10. The refund sanctioning authority has rejected the refund on the grounds that the

amount paid during the investigation becomes refundable, only when the proceedings are

concluded and it is held that no government dues are pending against the applicant; that in

the absence of any speaking order to such an effect, it cannot be held that the amount paid

by them during the investigation is refundable to them; that as the matter is yet to be

decided by the adjudicating authority, the refund claim cannot be entertained at this stage,

since it is pre-mature.

11. The appellant has relied upon certain case laws, as is mentioned supra. I find

that with the enactment of the Finance Act (No.2), 2014 on 06.08.2014, Section 35F of the

Central Excise Act, 1944 was substituted with new section to prescribe mandatory pre­

deposit as a percentage of the duty demanded where duty demanded is-1~-q_i;, where 'i8,«€',, 'ee° v,2A/# 4g»a..{ ..<3
9¢ .Zr]ls ),8. •e»+% ! v .I
Ee



12. Now it is in this backdrop that I would like to discuss the case law relied upon

by the appellant:

0[emphasis supplied]

V2(24)34/AHD-II/2016-17/Appeal-Ib

3.2 Since the amount paid during investigation/audit takes the colour of deposit under Section
35F of the Central Excise Act, 1944 or Section 129E of the Customs Act, 1962 011/v when the
appeal is filed, the date offiling of appeal shall be deemed to be the date ofdeposit made in
terms of the said sections.

duty demanded and penalty levied, are in dispute. Consequent to this amendment, the

Board vide its clarification issued vide F. No. F. No. 390/Budget/1/2012-JC dated

16.9.2014, in respect of the amount paid during the course of investigation, has clarified as

follows:
3. Payment made during investigation:

3.1 Payment made during the course of investigation or audit, prior to the date on which
appeal is filed, to the extent of7.5% or 10%, subject to the limit ofRs 10 crores, can be
considered to be deposit made towardsfulfillment ofstipulation under Section 35F of the
Central Excise Act, 1944 or Section 129E of the Customs Act, 1962. Any shortfallfrom the
amount stipulated under these sections shall have to be paid beforefiling of appeal before the
appellate authority. As a corollary, amounts paid over and above the amounts stipulated
under Section 35 F ofthe Central Excise Act, 1944 or Section 129E ofthe Customs Act,
1962, shall not be treated as deposit under the said sections.

• Supreme Industries [2014(306) ELT 522] and Nelco [2002(144) ELT 56]. The Hon'ble
Tribunal in the case ofMis. Supreme Industries, by relying on the case ofM/s. Nelco, held
that in case of remand. Revenue is not entitled to hold on to the amount deposited by the
assessee during the course of investigation as pre-deposit. On going through the case law
of M/s. NELCO, it is amply clear that the Hon'ble High Court of Bombay in the said case
was dealing with a matter of pre-deposit under Section 35 F of the Central Excise Act and
not in respect of an amount deposited during Investigation. Further, with the changed
scenario, consequent to the amendment in Section 35F, ibid, and the clarification issued by
the Board, the amount claimed as refund by the appellant is not an amount deposited as pre-
deposit. Hence, the case laws is not applicable to the present dispute, at hand.

• Jain and Company [2013(298)ELT 575]. In this case the Principal Bench of the Hon'ble
Tribunal held that the amount deposited during investigation proceedings cannot be retained
when the demand is yet to be confirmed.

0
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• Raghu Exports [2008(229)ELT 655]. The Hon'ble High Court of Punjab and Haryana, in
this case ordered refund of amount deposited during search and seizure albeit with a
condition that the appellant will keep immovable property , which is free from any
encumbrance as security to meet any further demand ofrevenue.

In view of the order of the High Court. supra, wherein refund was ordered in of an
amount deposited during investigation on the grounds that the assessee will provide
an immovable property as security to meet any future demand, - the order of the
Tribunal in the case of Jain and Comanv granting refund without any such
security, stands distinguished.

• Raymond Limited [2014300)ELT 523]. The refund was allowed in respect of the
amount paid during investigation as the show cause notice issued was not finalized.
However, the case has not attained finality since the departmental appeal has
already been admitted in the Hon'ble High Court of Bombay with the following
question of law:

(a) Whether the amount voluntarily deposited during t;1e CCjU~~I:[
against the duty short paid on account ofgross undervaluati6fi-qilci'1iiiiireilfo,foJ--,,
arosrson « ors«ors"ff f$%%%% %%?
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notice for rejecting the nominal value and re-determination of appropriate
assessable value is yet to be adjudicated.

This case law stands distinguished as in this case, show cause notice has already been

issued and it has already undergone one round of litigation.

13. Further, I do not find that the amount was deposited by the appellant under any

coercion nor do I find that the Hon'ble CESTAT, which had remanded the matter for

denovo adjudication, thought it fit to direct the department to refund the said amount. In

view of the foregoing, I find that the refund claim filed by the appellant is premature and

therefore, I do not find any plausible reason to interfere with the order of the refund

sanctioning authority.

14. Even otherwise, the Hon'ble Supreme Court of India in the case of UOI v/s

Mis. Make My Trip, in SLP(C) 28215/2016, has against the order of the Hon'ble High

Court of Delhi, which had held that the payment made by Mis. Make My Trip was not voluntary

and hadfurther orderedDGCEI to refund the amounts, has passed the following order:

As an interim measure, it is directed that there shall be stay of the operation of the
impugnedjudgment. However, the adjudication against the respondents shall continue,
but no coercive steps shall be taken against them. Needless to say, the process of
adjudication shall commence within three weeks hence and the respondents shall
cooperate with the process ofadjudication. In case the respondents succeed, they shall be
entitled to refmd with interest.

In view of the foregoing, the appeal is rejected as the refund filed by the appellant is
premature and the impugned OIO is upheld.

0
15 ..
15.

314rai zrr#rare 3r4h a @qzrr 3la ah fan star &1
The appeal filed by the appellant stands disposed of in above terms.

Date: 3 0/01/2017.

~/cs.$o
Superintendent (Appeal-I)
Central Excise, Ahmedabad.
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ByRPAD.

To,

M/s. Sopariwala Exports Private Limited,
Himmatnagar Vijapaur Road,
Opposite Apsara Hotel, Highway Road,
At Lalpur, Post Savgadh,
Taluka Himmatnagar,
District Sabarkantha,
Gujarat- 388001

Copy to:­

1. The ChiefCommissioner ofCentral Excise, Ahmedabad.
2. The Commissioner ofCentral Excise, Ahmedabad-III
3. The Additional Commissioner (System), Central Excise, Ahmedabad-III
4. The Deputy/Assistant Commissioner, Central Excise, Gandhinagar Division,

9hmedabad-III.
(2<Guard file.

6. P.A
\
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